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Plaintiff, complaining of defendant, alleges and says:

1. Plaintiff, the North Carolina State Bar (“plaintiff” or “*State Bar™), is a body duly
organized under the laws of North Carolina and is the proper party to bring this proceeding
under the authority granted it in Chapter 84 of the General Statutes of North Carolina, and the
Rules and Regulations of the North Carolina State Bar (Chapter 1 of Title 27 of the North
Carolina Administrative Code).

2, Defendant, Clyde Gary Triggs (“defendant™), was admitted to the North Carolina
State Bar on August 19, 1973, and is, and was at all times referred to herein, an attomey at
law licensed to practice in North Carolina, subject to the laws of the State of North Carolina,
the Rules and Regulations of the North Carolina State Bar and the Rules of Professional
Conduct.

3. During all or a portion of the relevant periods referred to herein, defendant was
engaged in the private practice of law with a law office located in the town of Morganton,
Burke County, North Carolina. Defendant’s present law office is located in the town of
Hildebran, Burke County, North Carolina.

4. Beginning in approximately 2000 and continuing to the present, defendant has
been engaged in the private practice of law in the name of C. Gary Triggs, P.A.

5. OnJune 25, 2008, the Disciplinary Hearing Commission imposed a five year
stayed suspension of defendant’s law license for his failure to promptly pay to the Internal
Revenue Service funds withheld from paychecks of employees of C. Gary Triggs, P.A.,
failure to hold and maintain funds in his trust account, misuse of entrusted client funds, and
conflict of interest by obtaining loans from a client (06 DHC 30).

6. One of the conditions of the stay of the suspension of defendant’s law license is
that he not violate any provision of the Rules of Professional Conduct.



FIRST CLAIM FOR RELIEF

7. Dorothea A. Anderson was injured in an automobile accident on August 12,
2005 and retained defendant to represent her in a personal injury action.

8.  On December 13, 2006, the insurance claims supervisor wrote to defendant
indicating that the adjuster had made numerous attempts to obtain an update on Ms.
Anderson’s injuries since July 2006, but had not “received the professional courtesy of a call,
letter or otherwise from [defendant] or someone from [defendant’s] office.” Defendant made
a handwritten notation on the letter asking his paralegal to provide him an update so he could
respond.

9.  OnJune 11, 2008, the insurance company claims representative requested
documentation from defendant for Ms. Anderson’s medical bills. The letter indicated that the
representative had made “multiple requests for this documentation with no response.”
Another handwritten notation by defendant on the letter requested his paralegal to contact Ms.
Anderson and “make sure we send the med[ical] reports. If we don’t have then request

them.”

10. A July 2, 2008 letter from a mediator to defendant indicated that the mediator
had unsuccessfully attempted to contact defendant on several occasions to let defendant know
that the insurance company claims representative was interested in resolving Ms. Anderson’s
claim through mediation.

11. Defendant replied to the mediator on July 7, 2008 confirming Ms. Anderson’s
interest in mediation and suggesting several attorneys for mediation.

12.  OnJuly 29, 2008, the insurance company claims representative wrote to
defendant restating her April 3, 2008 offer to settle Ms. Anderson’s claim for $6,070. A
handwritten notation on the letter by defendant directed his paralegal to copy Ms. Anderson
with the letter for her comment, and requested the paralegal to “please stay on top of this so
we can get it settled for [Ms. Anderson]. Be sure to mark SOL [statute of limitations] date on
systermn.”

13. Defendant failed to respond on the settlement or mediation offers from the
insurance company claims representative and, as a result, Ms. Anderson’s claim was never
settled with the insurance company or mediated.

14. Defendant did not file Ms. Anderson’s personal injury action within the three
year statute of limitations (August 12, 2008 deadline).

15. Over the course of the four years after she retained defendant, Ms. Anderson
made numerous calls to defendant and his office to check on the status of the personal injury
action, but defendant never returned her calls or responded to her messages.

16. Defendant did not comply with Ms. Anderson’s request for her file.
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THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to respond to the offers of settlement or mediation of Ms,
Anderson’s claim from the insurance company claims representative, or by
failing to file Ms. Anderson’s personal injury complaint within the applicable
statute of limitations, defendant failed to act with reasonable diligence and
promptness in representing his client in violation of Rule 1.3;

b) By failing to timely respond to Ms. Anderson’s inquiries or otherwise keep
Ms. Anderson informed about the status of her case, defendant failed to keep
his client reasonably informed about the status of her case in violation of Rule
1.4(a)(3) and failed to promptly comply with reasonable requests for
information in violation of Rule 1.4(a)(4);

c) By failing to inform Ms. Anderson about the mediation and settlement offers,
defendant failed to explain to Ms. Anderson the matter to the extent reasonably
necessary to permit Ms. Anderson, his client, to make informed decisions
regarding defendant’s representation of her in violation of Rule 1.4(b}; and,

d) By failing to respond to or comply with Ms. Anderson’s request for her file,
defendant failed to provide Ms. Anderson with her file in violation of Rule
1.16(d).

SECOND CLAIM FOR RELIEF

17. Paragraphs 1 through 17 are re-alleged and fully incorporated as if set forth
herein.

18. Defendant represented Gregory Allen Oates (“Greg Oates™) in a domestic and
parental rights action in Burke County District Court case no. 10J56.

19.  On June 18, 2010, defendant filed on behalf of Greg Oates a responsive pleading
to a Summons and Petition to Terminate Parental Rights in Burke County District Court.

20. In support of the June 18, 2010 filing, defendant attached a verification which
originally had been executed by Greg Oates’s father (“William M. Oates™) on July 8, 2008 in
connection with a motion to intervene by Greg Oates’s parents in the custody action (Burke
County District Court case no. 06CVD1892) between Greg Oates and his ex-wife.

21. The verification attached to defendant’s June 18, 2010 filing was not executed
by Greg Oates.

22. The signatory to the verification (“William M. Oates”) did not appear before the
notary public and sign the document on the date the verification was purportedly executed.



23. Defendant’s paralegal, under defendant’s supervision, altered the date on the
verification from July 8, 2008 to June 18, 2010, altered the date on which the Notary Public
purportedly notarized the signature from July 8, 2008 to June 18, 2010, and altered the date of
the expiration of the Notary Public’s certification from November 3, 2008 to November 3,
2013.

24. OnJuly 27, 2010, the State Bar opened grievance file number 10G0722 and sent
defendant a Letter of Notice requiring his response to allegations about the false notarization.
Defendant received the Letter of Notice on or about August 11, 2010,

25. In his September 17, 2010 response to the Letter of Notice, defendant stated that
upon learning of the mistaken verification attached to the filed pleading, defendant telephoned
his opposing counsel, Mr. Jonathan L. Jones of Morganton, North Carolina, “who had not
noticed the problem and advised him of what had occurred.”

26. In fact, defendant informed Mr. Jones at the time only that Greg Oates had
changed his mind and had decided not to contest the termination of his parental rights.
Defendant did not inform Mr. Jones of the false notarization and of the fact that the signature
on the verification did not belong to Greg Oates until after defendant received the Letter of
Notice from the State Bar.

27. Defendant’s paralegal’s admilted modifications and notarization of the
verification, under defendant’s supervision and ratification, without Greg Oates’s or William
M. Qates’s appearance in person before defendant’s paralegal, constitutes a criminal act that
reflects adversely on defendant’s honesty, trustworthiness or fitness as a lawyer in other
respects.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant fo N.C. Gen. Stat. §§ 84-28(b)(2) and (b}(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By ratifying his paralegal’s conduct in modifying and notarizing the
verification without the personal appearance of the person who purportedly
signed the verification, defendant failed to supervise his nonlawyer assistant in
violation of Rules 5.3(b) and 5.3(c)(1);

b) By filing his client’s pleading in a court proceeding with a false verification
knowing that the verification was not made in the presence of a notary or under
oath on June 18, 2010, although the verification so recites, defendant made a
false statement of material fact to a tribunal in violation of Rule 3.3(a)(1),
falsified evidence in violation of Rule 3.4(b), committed a criminal act that
reflects adversely on his honesty, trustworthiness or fitness as a lawyer in other
respects in violation of Rule 8.4(b), engaged in conduct involving dishonesty,
fraud, deceit or misrepresentation in violation of Rule 8.4(c), and engaged in
conduct that is prejudicial to the administration of justice in violation of Rule
8.4(d); and,



¢) By falsely stating in his response to the State Bar’s letter of notice in 10G0722
that he telephoned his opposing counsel, Mr. Jones, and “advised him of what
had occwrred,” defendant knowingly made a false statement of material fact in
connection with a disciplinary matter in violation of Rule 8.1(a).

THIRD CLAIM FOR RELIEF

28. Paragraphs 1 through 28 are re-alleged and fully incorporated as if set forth
herein.

29, Nora Helen Sparks (formerly Helen Williams) retained defendant to represent
her in a domestic relations matter with her estranged husband (Larry Williams).

30. Ms. Sparks paid defendant $3,500 on July 11, 2006, $250 on October 25, 2006,
and $2,500 on September 4, 2008,

31. On April 2, 2007, defendant filed and served on Mr. Williams a Civil Summons
and complaint seeking divorce, equitable distribution, injunctive relief, spousal support and
alimony, and attorneys’ fees in Williams v. Williams, No. 07-CVD-557 (Caldwell County
District Court).

32. On May 8, 2007, the presiding judge granted Ms. Sparks exclusive temporary
possession of her vehicle; prohibited Mr. Williams from having contact with Ms. Sparks
except through legal counsel; enjoined Mr. Williams from selling or disposing of any marital
property; and scheduled a hearing for May 16, 2007.

33. On May 23, 2007, the court continued the prior temporary order in effect with
certain modification, including a requirement that specified funds be held in an escrow
account pending further order.

34, OnJuly 17, 2007, the court directed Ms. Sparks to file affidavits for equitable
distribution and post-separation support by August 31, 2007, and Mr. Williams to file his
affidavits by October 1, 2007.

35. On October 22, 2007, the court dismissed Ms. Sparks” action (No. (7-CVD-557)
without prejudice because neither Ms. Sparks nor defendant appeared for the scheduled court
hearing and Ms. Sparks had not filed affidavits by the August 31, 2007 deadline established
by the court.

36. On October 26, 2007, defendant filed a Motion for New Trial pursuant to N.C.
R. Civ. P. 59, asserting that he had forwarded to the court a notice of his conflict with the
hearing scheduled for Monday, October 22, 2007, and that Ms. Sparks’ failure to file her
affidavits by the August 31, 2007 deadline was “an inadvertence due to change of staff within
the office of the Plaintiff amounting to excusable negligent [sic].” On November 29, 2007,
Mr. Williams’ attorney filed a motion to dismiss Ms. Sparks’ Rule 59 motion and to disburse

funds.



37. Defendant’s Rule 59 motion and Mr. Williams” motion to disburse funds
(matters pending in No. 07-CVD-557) were scheduled for hearing on December 10, 2007, but
on December 19, 2007 the hearing was continued until January 7, 2008.

38. Defendant’s law office sent a notice to Ms. Sparks on January 1, 2008 notifying
her of the January 7, 2008 hearing,.

39. Ms. Sparks appeared at the January 7, 2008 scheduled court hearing but
defendant did not attend. As a result, the court ordered the escrowed funds disbursed to Mr.
Williams and denied defendant’s Rule 59 motion.

40,  On June 23, 2008, defendant filed and attempted to serve on Mr. Williams a
second Civil Summons, Complaint and Application for Emergency Relief, again seeking
equitable distribution, injunctive relief, spousal support and alimony, and attorneys’ fees in
Williams v. Williams, No. 08-CVD-1251 (Caldwell County District Court). In support,
defendant attached Ms. Sparks’ new affidavit for alimony.

41. Defendant failed to obtain service upon Mr. Williams of the new summons and
complaint.

42. On September 23, 2008, the court entered a “discontinuance” order pursuant to
N.C. Gen. Stat. § 1A-1, Rule 4(e), finding that Mr. Williams had never been served with the
action and that more than 90 days had elapsed since the new summons had been 1ssued.

43. In April 2009, Ms. Sparks notified defendant that she was terminating the
attorney-client relationship and asked defendant to refund her retainer and return her file.

44. Defendant did not comply with Ms. Sparks’ requests for a refund and did not
comply with her request for her file.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to file Ms. Sparks’ affidavits by the August 31, 2007 deadline and
by failing to attend the January 7, 2008 court hearing on behalf of Ms. Sparks,
defendant failed to act with reasonable diligence and promptness in violation
of Rule 1.3; and,

b) By failing to surrender Ms. Sparks’ file materials as requested, defendant
violated Rule 1.16(d).

FOURTH CLAIM FOR RELIEF

45, Paragraphs 1 through 43 are re-alleged and fully incorporated as if set forth
herein.



46. Ronald F. Dodson, who resided in Ohio, retained defendant in Qctober of 1998
to represent him on speeding and driving while impaired (“DWTI} charges (Burke County
case no. 98CR8967).

47. Ms. Dodson delivered to defendant an initial fee of $500.

48. Mr. Dodson’s case was scheduled for hearing on March 24, 1999,

49, Defendant did not notify Mr. Dodson that his case was scheduled for hearing.

50. When the case was called, defendant was not present.

51. On March 29, 1999 the court issued an order for Mr. Dodson’s arrest.

52.  Mr. Dodson assumed that defendant had resolved his speeding and DWI charges.

53. In 2009, Mr. Dodson learned for the first time that there was a “hold” on his
Ohio driver’s license from the State of North Carolina because of the order for arrest.

54. Beginning in September of 2009, Mr. Dodson telephoned defendant repeatedly
to inquire about the status of the charges.

55.  Mor. Dodson also wrote to defendant in February of 2010 about the status of the
charges.

56. Defendant did not respond to Mr. Dodson’s calls and letter.

57. OnJuly 22, 2010, Mr. Dodson filed a grievance against defendant with the State
Bar, grievance file no. 10G0694.

58. Defendant did not respond to Mr. Dodson until August 18, 2010, after defendant
received a Letter of Notice from the State Bar in grievance file no. 10G0694.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to respond to Mr. Dodson’s telephone calls and letter and failing to
tnform Mr. Dodson of his court date, defendant failed to reasonably consult
with his client about the means by which the client’s objectives were to be
accomplished in violation of Rule 1.4(a)(2), failed to keep his client reasonably
informed about the status of the client’s case in violation of Rule 1.4(a)(3), and
failed to promptly comply with reasonable requests for information in violation
of Rule 1.4(a)(4).

FIFTH CLAIM FOR RELIEF

59. Paragraphs 1 through 59 are re-alleged and fully incorporated as if set forth
herein.



60. Michael A. Schoenen and Susie D. Schoenen, residents of North Carolina,
retained defendant to represent them in a personal injury action arising from an automobile
accident which occurred in Tennessee on August 8, 2004,

61. Kevin Wynkoop of Maryland was the driver of the other vehicle.

62. Because Mr. Wynkoop's vehicle was uninsured, the Schoenens’ claim was
handled by the Maryland Automobile Insurance Fund (“MAIF”) and Claims Adjuster Daniel
O’Neil.

63. Tennessee has a one-year statute of limitations for personal injury actions.

64. Defendant met with Mr. and Mrs. Schoenen on August 26, 2004 and advised
them that he did not practice in Tennessee but that he had handled civil matters in federal
court in Tennessee.

65. Defendant offered to contact the insurance company to seek a resolution.

66. Defendant also advised the Schoenens that local Tennessee counsel could be
arranged if litigation became necessary or, altematively, defendant could file an action in
North Carolina and force removal or a jurisdiction challenge.

67. Defendant assured the Schoenens that he would obtain the accident report and
witness statements.

68.  On November 10, 2004, defendant notified Mr. O’Neil that the Schoenens had
retained him and asked the adjuster to contact him to discuss resolution.

69. The Schoenens provided defendant documentation of Mrs. Schoenen’s medical
bills and records. On June 30, 2005, defendant forwarded the documentation to Mr. O’Neil at
MAIF and copied Mrs. Schoenen.

70. Between July of 2005 and September of 2005, defendant telephoned Mr. O’Neil
on several occasions about the possibility of settling the Schoenens” claim.

71. Defendant did not file or seek to have filed a complaint in Tennessee within the
one-year Tennessee statute of limitations.

72. On September 19, 2005, Mr. O’Neil advised defendant that no settlement would
be forthcoming given the expiration of the one-year Tennessee statute of limitations.

73. When the Schoenens did not receive any status updates from defendant in late
2005, in March of 2006 the Schoenens scheduled an appointment to meet with defendant.

74. On March 24, 2006, October 11, 2006 and February 25, 2007, defendant
represented to the Schoenens that he continued to negotiate with MAIF on settling their claim.

75. MAIF received no communication from defendant after June of 2005.



76. Defendant’s representations set forth in paragraph 74 were false.
77. Defendant knew the representations were false when he made them.

78. During the summer of 2007, Mrs. Schoenen made numerous inquiries of
defendant about the status of the complaint and expressed concern about North Carolina’s
three year statute of limitations.

79. Defendant cancelled several scheduled appointments with Mrs. Schoenen.

80. Defendant advised Mrs. Schoenen that the Schoenens should file an action in
Burke County Superior Court against Mr. Wynkoop, the Maryland defendant driver, in the
hope of forcing him to assert a statute of limitations defense.

81. Defendant did not file the Schoenens’ complaint in Burke County Superior Court
until October 18, 2007, outside the three-year statute of limitation.

82. Defendant did not provide the Schoenens a copy of the complaint and summons.

83. Mrs. Schoenen repeatedly attempted to schedule an appointment with defendant
m January and February 2008.

84. After cancelling several of the appointments, defendant met with Mrs. Schoenen
on March 12, 2008.

85. Defendant told Mrs. Schoenen that he would have to serve Mr. Wynkoop by
publication.

86. Defendant did not serve the complaint upon Mr. Wynkoop by publication or
otherwise.

87. On August 3, 2008, the Schoenens filed a claim with their own insurance
company, Farmers Insurance Exchange (“Farmers™).

88. Farmers sent to Mrs. Schoenen a copy of its October 6, 2008 letter to defendant
stating that defendant had been unresponsive and stating that the company would not pay the
claim because defendant initiated the civil action after expiration of North Carolina’s three-
year statute of limitations.

89. The Schoenens attempted to contact defendant about their case by facsimile on
March 9, 2009 and again on August 5, 2009. In the August 2009 facsimile, Mrs. Schoenen
inquired about the status of their case, complained about receiving collection telephone calls,
and mentioned that the Schoenens had contacted the North Carolina State Bar.

90. Defendant telephoned the Schoenens the next day and “‘promised to get [their
matter] settled.”



91. Defendant took no further action and had no further communication with the
Schoenens, although they attempted to contact him again in April of 2010.

92. In May of 2010, defendant encountered the Schoenens at a restaurant and once
again promised to make an appointment the following day so they could “get a settlement.”

93. Defendant cancelled several appointments with the Schoenens thereafter.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that detendant violated
the Rules of Professional Conduct as follows:

a) By failing to meet with or respond to the Schoenens’ communications, by
failing to notify the Schoenens that he failed to file a complaint for them in
Tennessee within the applicable statute of limitation, and by failing to notify
the Schoenens that he failed to file a complaint for them in North Carolina
within the applicable statute of limitation, defendant failed to keep his clients
reasonably informed about the status of their case in violation of Rule
1.4(a)(3), failed to promptly comply with reasonable requests for information
in violation of Rule 1.4(a)(4), and failed to explain the matter to the extent
reasonably necessary to permit his clients to make informed decisions
regarding their representation in violation of Rule 1.4(b),

b) By failing to make arrangements for a lawyer licensed to practice law in
Tennessee to file a complaint on behalf of the Schoenens in Tennessee within
the applicable statute of limitations, defendant failed to act with reasonable
diligence and promptness in representing the Schoenens in violation of Rule
1.3; and,

¢} By falsely representing to the Schoenens that he was continuing to negotiate
with the insurance company and insurance adjuster, by falsely informing the
Schoenens that he would attempt to obtain service upon Mr. Wynkoop by
publication, and by leading the Schoenens to believe that their claim remained
viable when he knew that it was barred by the applicable statutes of limitation,
defendant engaged in conduct involving dishonesty, deceit, and
misrepresentation in vielation of Rule 8.4(c).

SIXTH CLAIM FOR RELIEF

94. Paragraphs | through 94 are re-alleged and fully incorporated as if set forth
herein.

95, On October 10, 2003, David G. Greer and Pat C. Greer retained defendant to
represent them and their son, Nation Hahn (“Greers™), in an action for personal injury
sustained when Hahn was sprayed by another student, Trevor D. McGuire, with nitric acid.
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96.  On July 1, 2004, defendant filed the Greers’ complaint in Caldwell County
Superior Court against McGuire, his parents, and the Caldwell County Board of Education
(“CCBE”).

97. At mediation on June 8, 2005, the Greers and the McGuire defendants entered
into 2 Memorandum of Mediated Settlement reflecting their agreement to dismiss their claims
against one another in exchange for the McGuire defendants’ payment of $7,500 to the Greers
within 15 days.

98. The Memorandum of Mediated Settlement reflected an impasse as to all issues
between the Greers and CCBE.

99.  On June 23, 2005, the attorney for the McGuire defendants forwarded to
defendant the release forms for the Greers to sign and the notice of voluntary dismissal with
prejudice, along with a check to the Greers in the amount of $7,500.

100. On July 7, 2005, the Greers signed the release and the McGuire defendants and
the Greers signed the voluntary dismissal with prejudice.

101, The voluntary dismissal with prejudice reflected dismissal of the Greers’ claims
against CCBE.

102. Defendant did not inform the Greers that the voluntary dismissal would dismiss
their claims against CCBE.

103. The voluntary dismissal with prejudice was filed on July 8, 2005.

104. Defendant never notified the Greers that their lawsuit against CCBE was
dismissed.

105. On August 9, 2005, defendant sent to opposing counsel a consent order which
purported to set aside the dismissal of the Greers’ claims against CCBE in order to place the
claims back on the court calender.

106. The proposed consent order was never signed by CCBE or its counsel and was
never filed.

107. On September 22, 2005, CCBE’s attorney communicated to defendant an offer
to settle the Greers’ claims for $7,500 and expressly stated that the offer would expire if not
accepted by September 26, 2005,

108. Defendant communicated to CCBE’s attorney a counteroffer to settle for $9.500.

109. Defendant took no action to obtain relief from the voluntary dismissal of the
Greers’ claims against CCBE.

110. The Greers telephoned defendant monthly to inquire about the status of their
lawsuit against the CCBE defendant.
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111. On the occasions when defendant responded to the Greers® telephone calls, he
told them he would get a court date.

112. On June 5, 2008, defendant wrote to CCBE’s attorney indicating that the Greers
were still willing to settle for $9,500.

I13. On June 9, 2008, CCBE’s attorney informed defendant that CCBE was willing
to settle for $1,500.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to recognize the voluntary dismissal with prejudice as to the Greers’
claims against CCBE and by failing to take the necessary steps to set aside the
dismissal of the claims against CCBE, defendant failed to act with reasonable
diligence and promptness in representing his clients in violation of Rule 1.3;

b) By failing to inform the Greers that their claims against CCBE had been
dismissed and by failing to respond to the Greers’ communications, defendant
failed to promptly comply with reasonable requests for information in violation
of Rule 1.4(a)(4) and failed to explain the matter to the extent reasonably
necessary to permit his clients to make informed decisions regarding their
representation in violation of Rule 1.4(b); and,

¢) By concealing from the Greers the fact that their claims against CCBE had
been dismissed and by misleading his clients to believe their claims were still
viable and that he was taking the appropriate action to pursue the claims,
defendant engaged in conduct involving dishonesty, deceit, and
misrepresentation in violation of Rule 8.4(c).

SEVENTH CLAIM FOR RELIEF

114. Paragraphs 1 through 114 are re-alleged and fully incorporated as if set forth
herein.

115. On November 17, 2005, Darrell M. Page (“Mr. Page”) was convicted of two
felonious assault charges and sentenced to terms of imprisonment.

116. On June 15, 2006, Mr. Page and Patricia Ann Hutto (“Ms. Hutto”), his girlfriend,
paid defendant $2,500 to prepare and file a post-conviction Motion for Appropriate Relief
pursuant to N.C, Gen. Stat. § 15A-1415.

117. Ms. Hutto delivered the transcript of Mr. Page’s trial to defendant.

118. On January 22, 2007, defendant sent a letter to Mr. Page stating that he had
obtained all of Mr. Page’s files and was “in the process of putting together a Motion for
Appropriate Relief.”



119. Mr. Page sent handwritten notes to defendant indicating that defendant had not
updated him on the status of the Motion for Appropriate Relief and that defendant had not
communicated with Ms. Hutto.

120. On November 21, 2007, defendant apologized to Mr. Page for not
communicating with Mr. Page sooner and told Mr. Page he was “working on moving this
matter along.”

121. On September 17, 2008, Mr. Page wrote to defendant complaining that he had
received no status report from defendant since defendant’s one paragraph letter in November
of 2007. Mr. Page pleaded with defendant to correspond with him.

122, On September 23, 2008, defendant apologized for not visiting Mr. Page as
promised and told Mr. Page he had been working on Mr. Page’s case. Defendant stated he
would try to visit Mr. Page within the “next couple of weeks.”

123. On November 18, 2008, Mr. Page wrote a card to defendant terminating their
attorney-client relationship. Defendant asked Mr. Page to reconsider and promised to visit Mr.
Page before the Christimas holiday.

124. On June 26, 2009, Mr. Page wrote to defendant stating that defendant failed to
visit him as promised. Mr. Page again informed defendant that he was terminating the
attorney-client relationship and Mr. Page demanded return of the $2,500 paid to defendant.

125, Defendant did not perform the legal services for which he was retained.
126. Defendant did not earn the $2500 legal fee.
127. Defendant did not return the $2,500 retainer fee, or any portion thereof.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to prepare and file the Motion for Appropriate Relief for Mr, Page,
defendant failed to act with reasonable diligence and promptness in
representing his client in violation of Rule 1.3;

b) By failing to respond to Mr. Page’s inquiries, defendant failed to keep his
client reasonably informed about the status of the matter in violation of Rule
1.4(a)(3) and failed to promptly comply with reasonable requests for
information in violation of Rule 1.4(a}(4);

¢) By failing to prepare and file the Motion for Appropriate Relief and failing to
refund the legal fee, defendant failed to refund an unearned fee in violation of
Rule 1.16(d); and,
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d) By concealing from Mr. Page the fact that he had not made progress on the
Motion for Appropriate Relief and by falsely representing to Mr. Page that he
was working on the Motion for Appropriate Relief, defendant engaged in
conduct involving dishonesty, deceit, and misrepresentation in violation of
Rule 8.4{c).

EIGHTH CLAIM FOR RELIEF

128. Paragraphs 1 through 127 are re-alleged and fully incorporated as if set forth
herein.

129. Bradiey M. Brown (“Mr. Brown”) retained Defendant in late June of 2009 to
represent him in a medical malpractice action.

130. Defendant charged Brown a fee of $3,500, which Brown paid to Respondent in
installments,

131. Brown and his companion, Deborah E. Knox (“Ms. Knox”), attempted to set up
appointments with Defendant and were told by Defendant’s office staff that Defendant would
contact them by telephone, but Defendant did so.

132, Beginning in January of 2010, Mr. Brown and Ms. Knox left messages for
Defendant seeking an update on the status of the medical malpractice action.

133. Defendant provided Mr. Brown and Ms. Knox with his mobile telephone number
in case they were unable to reach him at his office number, but Defendant did not answer his
mobile number when Mr. Brown and Ms. Knox called him.

134. On July 21, 2010, Mr. Brown filed a fee dispute with Plaintiff’s Attorney Client
Assistance Program (file #10FD0423) alleging that Defendant failed to perform any work on
his case and requesting the return of the $3,500 fee.

135. In response to Mr. Brown’s fee dispute, Defendant agreed to refund to Mr.
Brown $1,000 of the $3,500 fee.

136. On August 26, 2010, Ms. Luella C. Crane, Director of Plaintiff’s Fee Dispute
Resolution Program, wrote to Defendant and Mr. Brown documenting the agreed resolution
and indicating that Defendant “has advised that he will issue the agreed upon refund on or
before September 26, 2010.”

137. Defendant did not issue the refund to Mr. Brown as agreed.

138. Mr. Brown passed away on October 19, 2010 and Ms. Knox became the
executrix of Mr. Brown’s estate.

139. Ms. Knox contacted Defendant on November 9, 2010 about the agreed refund,
but Defendant did not issue the refund to Mr. Brown’s estate.
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THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C. Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:

a) By failing to respond to Mr. Brown’s inquiries seeking a status report,
Defendant failed to keep his client reasonably informed about the status of the
matter in violation of Rule 1.4(a)(3) and failed to promptly comply with
reasonable requests for information in violation of Rule 1.4(a}(4); and,

b) By failing to issue the $1,000 check to Mr. Brown as twice promised in the fee
dispute process, Defendant failed to act with reasonable diligence and
prompiness in violation of Rule 1.3 and also failed to participate in good faith
in the fee dispute resolution process in violation of Rule 1.5(f)(2).

NINTH CLAIM FOR RELIEF

140. Paragraphs 1 through 139 are re-alleged and fully incorporated as if set forth
herein.

141. Defendant represented Gloria Hughes Estes (“Ms. Estes”) at her murder trial,

142, A jury convicted Ms. Estes and the presiding judge sentenced her to life
imprisonment without parole.

143. Ms. Estes’s family retained Defendant to represent Ms. Estes on appeal.

144, After filing a timely written notice of appeal, Defendant ordered the trial
transcript from the court reporter on or about February 14, 2008.

145. The court reporter completed the transcript and forwarded it to Defendant on
May 2, 2008.

146. Over the course of the next eighteen months, Defendant failed to prepare and
serve on the prosecutor a proposed record on appeal, failed to file any motions for extension
of time to prepare and serve the record, and otherwise failed to perfect the appeal.

147. On January 13, 2010, the court dismissed Ms. Estes’s appeal due to Defendant’s
inaction.

148. On January 10, 2011, Defendant filed a petition in the North Carolina Court of
Appeals seeking a belated appeal for Ms. Estes, which the Court of Appeals granted.

THEREFORE, plaintiff alleges that defendant’s foregoing actions constitute grounds
for discipline pursuant to N.C, Gen. Stat. §§ 84-28(b)(2) and (b)(3) in that defendant violated
the Rules of Professional Conduct as follows:
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a) By failing to prepare and file the proposed record, or seck extensions of time
for doing so, and by waiting for over one year from the dismissal of Ms,
Estes’s appeal to petition for a belated appeal on her behalf, Defendant failed
to act with reasonable diligence and promptness in perfecting Ms. Estes’s
appeal in violation of Rule 1.3.

WHEREFORE, plaintiff prays that:

(1) Disciplinary action be taken against defendant in accordance with
N.C. Gen. Stat. § 84-28(a) and § .0114 of the Discipline and Disability
Rules of the North Carolina State Bar (27 N.C.A.C. 1B § .0114), as the
evidence on hearing may warrant;

(2) Defendant be taxed with the administrative fees and with actual costs permitted
by law in connection with the proceeding; and

(3) For such other and further relief as is appropriate.

This theﬂ‘day of June, 2011.

/ :

Ronald G. Baker, Chair
Gfigvance Comrmttee

Barry S. CNGIH
Deputy unsel

State Bar Number 8887
North Carolina State Bar
P.O. Box 25908
Raleigh, N.C. 27611
919-828-4620, Ext. 298

Attorney for Plaintiff
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